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Disclaimers of Extra-Contractual
Fraud Claims in M&A Transactions
Under Delaware Law

By Robert J. Cambridge and Nicholas P. McElhinny

Purchase agreements, whether in the form of
asset, stock, merger, or other similar agree-
ments (each generically referred to as an
“Agreement”) are typically heavily negoti-
ated documents derived from many hours
of discussions, diligence, and negotiation
among sophisticated parties and their ad-
visors. One of the key features of this pro-
cess, and of any Agreement, is ensuring the
transfer of all relevant knowledge about the
assets, liabilities, and operations of the busi-
ness from the selling parties (“Seller”) to the
buying parties (“Buyer”).

Ideally, this process would result in a
complete transfer of all relevant information:
Seller would have and make available all
such information; Buyer would fully evalu-
ate it and understand exactly what it is buy-
ing; and the parties could precisely draft an
Agreement without the need to worry about
or hedge against undisclosed matters, mis-
understandings, or misrepresentations. In re-
ality, the process often falls short for a variety
of reasons, such as Seller’s representatives
being overburdened or historical adminis-
trative sloppiness (not to mention occasional
outright fraudsters); Sellers may provide in-
complete, untimely, or ineffective disclosure;
Buyer is often willing to move forward with
the transaction based on a gut feeling rather
than actual knowledge and understanding
of the business it is acquiring; and the par-
ties negotiate Agreements to deal with this
imperfect process by assigning risk based on
general representations and warranties, with
only partial consideration given to actual rel-
evance or facts.

To manage the risks inherent in this pro-
cess, Buyer and Seller typically negotiate
parameters for the remedies available in the
event that Seller’s representations and war-
ranties are inaccurate or contain misrepre-
sentations about the business. This typically
takes the form of an indemnification provi-
sion, pursuant to which Buyer may recover
some or all of the consideration paid for the
business in the event Seller’s representations

and warranties are inaccurate. However,
Seller will often be able to limit this exposure
by negotiating a cap on its indemnification
obligation at an amount less than the entire
consideration it anticipates receiving in the
transaction (a “cap”), and Seller is also often
able to get Buyer to bear at least some initial
cost for minor inaccuracies until the damage
to Buyer exceeds some minimum threshold
(a “basket”). A variety of factors—market
forces, relative bargaining power, disclosures
about risks/liabilities—come into play in
negotiating these indemnifications, baskets,
and caps, but, to one extent or another, they
typically find their way into an Agreement.

After these extensive negotiations, one
might be tempted to think that Buyer and
Seller have considered and negotiated ev-
erything important into the Agreement. De-
spite this, Buyers sometimes find themselves
in a position post-closing in which they are
no longer satisfied with the Agreement, par-
ticularly if their remedies are limited. In an
attempt to escape these constraints, some
Buyers assert fraud on the part of Sellers,
which claims are often carved-out from the
indemnifications, baskets, and caps agreed to
in the Agreement. These Buyers will often al-
lege that the situation that led to their dissat-
isfaction with the deal was known or should
have been known to Seller but was misstat-
ed, undisclosed, or even actively concealed.
In making this case, Buyers may claim that
they relied on misstatements or inaccura-
cies contained in diligence materials, repre-
sentations, warranties, or statements other
than those addressed by or contained in the
Agreement.

In response to these types of challenges,
Sellers have looked to various clauses in their
Agreements to argue that Buyers do not have
the right to pursue such alleged frauds in an
attempt to revise the deal after the fact, par-
ticularly those clauses that, in some form,
state that: Seller is making no additional rep-
resentations other than those expressly set
forth in the Agreement; Buyer conducted its
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own independent investigation and did not
rely upon any representation or warranty not
contained in the Agreement; and the Agree-
ment and the documents incorporated by
reference form the entire agreement among
the parties.

As these arguments have been litigated
many times in Delaware courts due to the
common practice of using Delaware law to
govern Agreements, this article looks at Del-
aware law with respect to the interplay of
these clauses with Buyers’ fraud claims and
common drafting suggestions in connection
with the same. Special consideration must be
given, however, to the body of law that will
govern the actual Agreement, as many juris-
dictions differ from Delaware in how fraud
claims may be limited (if at all)." Indeed,
Michigan courts have held that when an in-
tegration clause is present, extrinsic evidence
is generally admissible to prove fraud that
would invalidate the integration clause itself
or the entire contract, but not to contradict or
vary the terms of the Agreement.” Accord-
ingly, Michigan courts have permitted reli-
ance on pre-contractual representations of
fact to support claims for fraudulent induce-
ment despite integration clauses.’

Requirements Under Delaware
Law to Disclaim Extra-Contractual
Fraud

In looking to avoid an assertion of fraud, Sell-
ers look to Delaware courts to adhere to the
concept of contractual freedom: generally, if
parties voluntarily agree to a binding con-
tract, Delaware law will respect such agree-
ments absent “a strong showing that dishon-
oring the contract is required to vindicate
a public policy interest even stronger than
freedom of contract.”* Buyers, on the other
hand, look to Delaware’s strong aversion
to insulating fraud, arguing that it provides
such a stronger public policy interest.” Rec-
ognizing these competing policies, a series
of Delaware cases has clarified the circum-
stances under which it will uphold disclaim-
ers of extra-contractual fraud, reasoning that
to fail to enforce such disclaimers is to sanc-
tion Buyer’s own fraudulent conduct in rep-
resenting to Seller that it was relying only on
contractual representations and that no other
representations had been made.®

In 2001, in Great Lakes Chem Corp v Pharma-
cia Corp, 788 A2d 544 (Del Ch 2001), the Dela-
ware Court of Chancery held that disclaim-
ers of extra-contractual fraud claims were

permitted where “two highly sophisticated
parties, assisted by experienced legal counsel
entered into carefully negotiated disclaimer
language after months of extensive due dili-
gence.”” The disclaimer language at issue
was extensively negotiated and contained
an express acknowledgement by Buyer that
Seller would not incur liability related to
any information outside of the Agreement.
Moreover, it contained an exclusive repre-
sentations clause disclaiming any represen-
tation or warranty by Seller other than those
specifically set forth in the Agreement. The
court held that the parties “explicitly allo-
cated their risks and obligations in the [p]ur-
chase [a]greement” and that “a party to such
a contract who later claims fraud is not in the
same position—and does not have the same
need for protection —as unsophisticated par-
ties who enter into...contracts having boiler-
plate disclaimers that were not negotiated.”®
Accordingly, pursuant to Great Lakes, key
considerations in upholding a disclaimer of
extra-contractual fraud are the sophistication
of the parties, whether the clause is explicit,
and whether the clause was negotiated be-
tween the parties.’

ABRY Partners — Seminal Decision for Anti-
Reliance Clauses Under Delaware Law

After Great Lakes, a line of cases continued
the trend of upholding disclaimers of extra-
contractual fraud where sophisticated parties
conduct extensive due diligence and negoti-
ate explicit disclaimer language.”® In 2006,
however, the Court of Chancery reexamined
a Buyer’s ability to disclaim extra-contractual
fraud claims in ABRY Partners V, LP v F&W
Acquisition LLC, 891 A2d 1032 (Del Ch 2006).
In ABRY, Buyer purchased a business and
then claimed that it had been defrauded by
Seller’s manipulation of company financials
and omissions about operational problems."

Under the terms of the Agreement at
issue, ABRY’s “sole and exclusive remedy”
was to pursue an indemnification claim."
Buyer argued that the Agreement’s exclu-
sive remedy provision only applied to claims
based on a breach of contract, not fraud.13
The court disagreed, noting that the indem-
nification provision that provided the exclu-
sive remedy specified that it was the remedy
for any claim arising due to any “inaccuracy,
misrepresentation, breach of, default in, or fail-
ure to perform any of the representations, war-
ranties or covenants.”™ Since “misrepresenta-
tion,” in particular, is commonly treated as
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including and broader than fraud, the court
found no reason to treat fraud as not includ-
ed by the indemnification and exclusive rem-
edies clauses, so, absent some over-arching
public policy against fraud, Buyer could only
look to the agreement’s indemnification for
its 1remedy.15

Buyer then argued that public policy
would not permit Seller to benefit from the
alleged fraud perpetrated by Seller, regard-
less of the Agreement’s terms.'® The court
disagreed, noting that Delaware law permit-
ted “sophisticated parties to negotiated com-
mercial contracts” to agree that they “may
not reasonably rely on information that they
contractually agreed did not form a part of
the basis for their decision to contract.”"”
Further, the court held that a party “can-
not promise, in a clear integration clause of
a negotiated agreement, that it will not rely
on promises and representations outside of
the agreement” and then turn around and do
so in a fraud claim.”® Doing so would simply
permit the substitution of one lie (the alleged
representations and warranties not evident
in the agreement) for another (the promise
that a party had not relied on any representa-
tions and warranties not found in the Agree-
ment)."

However, the court stated that Delaware
law will only enforce such provisions if they
clearly state a party’s disclaimer of reliance
on any matters outside of the scope of the
Agreement;” otherwise, “murky integration
clauses, or standard integration clauses with-
out explicit anti-reliance representations,
will not relieve a party of its oral and extra-
contractual fraudulent representations.”*
In particular, an integration clause must
contain “language that ... can be said to add
up to a clear anti-reliance clause by which
the [Buyer] has contractually promised that
it did not rely upon statements outside the
contract’s four corners in deciding to sign
the contract.”? The failure to “include unam-
biguous anti-reliance language” from Buyer
means that Seller will not be able to preclude
claims for fraud based on representations
and warranties outside of the Agreement it-
self.”

Recent Developments in Delaware Law

In Prairie Capital III, LP v Double E Holding
Corp, 132 A3d 35 (Del Ch 2015), the Delaware
Court of Chancery again revisited issues
with respect to anti-reliance clauses, includ-
ing a party’s ability to disclaim fraud based

on extra-contractual omissions. Prairie Capital
developed from the sale of stock of a portfo-
lio company by a private equity firm. Buyer
in the transaction alleged fraud against the
selling stockholders and certain executive of-
ficers of the target company on the basis that
they made contractual and extra-contractual
misrepresentations and omissions relating
to, among other things, the target company’s
financial statements.

The Agreement in Prairie Capital con-
tained a provision in which Buyer acknowl-
edged that (a) it had conducted an indepen-
dent investigation of the financial condition,
operations, assets, liabilities, and properties
of the target company; (b) it had relied on the
results of such investigation and the repre-
sentations and warranties expressly set forth
in the Agreement; and (c) it understood that
all other representations were disclaimed.*
The Agreement further contained a standard
integration clause that expressly provided
that the Agreement set forth the entire un-
derstanding of the parties with respect to the
transaction and superseded all other agree-
ments, representations, and statements made
in connection with negotiating the terms of
the Agreement.”

Although the exclusive representations
clause was not framed negatively (i.e., that
Buyer did not rely on extra-contractual rep-
resentations), the court in Prairie Capital held
that it was nonetheless sufficient. Specifical-
ly, the court held that a Buyer’s affirmative
representation that it only relied on the rep-
resentations and warranties set forth in the
Agreement clearly “establishes the universe
of information on which the [Buyer] relied.”?
Delaware law does not require specific word-
ing in an anti-reliance clause; “language is
sufficiently powerful to reach the same end
by multiple means, and drafters can use
any of them to identify with sufficient clar-
ity the universe of information on which the
contracting parties relied.”” The court in
Prairie Capital held that the exclusive repre-
sentations clause, together with the integra-
tion clause, added up to a clear anti-reliance
clause, despite being framed affirmatively.?

The court next turned to the issue of
whether an anti-reliance clause that does not
expressly mention omissions or the accuracy
or completeness of information could dis-
claim fraud claims based upon extra-contrac-
tual omissions or concealment. The Delaware
Court of Chancery had previously opined on
this issue in Transdigm, Inc v Alcoa Global Fas-
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teners Inc, No 7135-VCP, 2013 Del Ch LEXIS
137 (May 29, 2013). While the Agreement in
Transdigm contained an anti-reliance clause
in which Buyer expressly disclaimed reliance
upon “any express or implied representa-
tions or warranties of any nature . . . except as
expressly set forth in [the] Agreement,”” the
court held that Buyer had preserved its rights
to bring a fraud claim based on extra-con-
tractual omissions because the anti-reliance
clause did not contain an acknowledgement
from Buyer that Seller was not making any
“representation as to the accuracy or complete-
ness of the information it provided . . . or as to
extra-contractual omissions.”™

Though the anti-reliance clause in Prai-
rie Capital was similar to that in Transdigm,
the court held that the wording of such anti-
reliance clause “bar[s] not only fraud claims
based on extra-contractual representations
but also fraud claims based on extra-con-
tractual omissions.”*! The court further held
that “[t]o the extent Transdigm suggests that
an agreement must use a magic word like
‘omissions,” then [the court] respectfully
disagree[s] with that interpretation.”*> Any
other interpretation would render anti-reli-
ance clauses ineffective.® Until the Delaware
Supreme Court resolves this split between
the lower courts, practitioners representing
Sellers are urged to continue to draft anti-
reliance clauses to include an express dis-
claimer from Buyer as to omissions and the
accuracy or completeness of information re-
ceived in order to be certain that the parties
have properly waived fraud claims based on
extra-contractual omissions.

In FdG Logistics LLC v A&R Logistics Hold-
ings, Inc, 131 A3d 842 (Del Ch 2016), the
Delaware Court of Chancery held that an in-
tegration clause in the parties’ merger agree-
ment did not preclude an allegation of fraud
by Buyer against Sellers. Buyer alleged that
Sellers had engaged in “an extensive series of
illegal and improper activities that were con-
cealed from [buyer] during pre-merger due
diligence,”** and argued that these pre-merg-
er misrepresentations and omissions formed
the basis for a claim of common law fraud;*
Sellers responded that since such matters
were not part of the Agreement, Buyer could
not have justifiably relied on them in enter-
ing into the Agreement.*

Seller’s response was premised on the
Agreement’s exclusive representations and
integration clauses. The exclusive represen-
tations clause stated that the only represen-

tations and warranties made by Seller were
those contained in the Agreement, and it
expressly disclaimed any representation
or warranty based on any projections, esti-
mates, or budgets or any other information
made available to Buyer that was not ex-
pressly within a representation or warranty
in the Agreement.” The integration clause
stated that the Agreement and certain speci-
fied documents “contain the entire agree-
ment between the Parties and supersede any
prior understandings, agreements or repre-
sentations by or between the Parties, written
or oral, which may have related to the subject
matter hereof in any way.”*

The court found that the clauses in this
merger agreement did not operate to pre-
clude Buyer’s assertion of fraud because the
exclusive representations and integration
clauses did not include “any affirmative ex-
pression by Buyer of (1) specifically what it
was relying on when it decided to enter the
Merger Agreement, or (2) that it is was not
relying on any representations made outside
of the Merger Agreement.”** Delaware courts
will not bar assertions of fraud based on rep-
resentations not contained in an Agreement
“unless that contracting party unambigu-
ously disclaims reliance on such statements,”
which “must come from the point of view
of the aggrieved party (or all parties to the
contract) to ensure the preclusion of fraud
claims for extra-contractual statements....”*
As the exclusive representations clause in the
Agreement was a statement by the Company,
not Buyer, and the integration clause did not
include any such unambiguous statement,
they did not preclude Buyer’s fraud claim.

In IAC Search, LLC v Conversant, LLC, No
11774-CB, 2016 Del Ch 176 (Nov 30, 2016),
the Delaware Court of Chancery reaffirmed
its holding in FdG Logistics, as originally held
in ABRY, that “in order to bar fraud claims,
a disclaimer of reliance ‘must come from the
point of view of the aggrieved party,” mean-
ing that it must come from the buyer who is
asserting the fraud claim.”*!

IAC Search arose from the purchase of six
subsidiaries of Seller through a stock and
asset purchase agreement. Buyer alleged that
Seller fraudulently induced it to overpay for
one of the subsidiaries by providing false in-
formation regarding the subsidiary’s adver-
tising sales. Buyer’s claim was based upon
misrepresentations contained in documents
placed in an electronic data room and in re-
sponse to certain diligence requests during
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the diligence period rather than the express
representations set forth in the Agreement.

The court noted that three provisions con-
tained in the Agreement were relevant to its
analysis: First, the Agreement contained an
express disclaimer by Seller of any repre-
sentation or warranty not contained in the
Agreement.*” Second, the Agreement con-
tained an acknowledgment (referred to as
the “ Acknowledgement Clause”) from Buyer
that (a) it was a sophisticated purchaser and
had conducted an independent investiga-
tion and analysis of the transaction, and (b)
it understood that Seller was not making any
representation or warranty with respect to
any data rooms, management presentations,
diligence materials or financial projections
or forecasts unless the same was contained
in the Agreement.® Finally, the Agreement
contained a standard integration clause ex-
pressly providing that the Agreement and
certain other specified documents consti-
tuted the entire understanding and agree-
ment of the parties and superseded all prior
agreements, representations and statements
made with respect to the subject matter of the
Agreement.*

The court held that “[a]n assertion from
the Seller ‘of what it was and was not rep-
resenting and warranting’ is not sufficient
given [Delaware’s] abhorrence of fraud.”*
Accordingly, Seller’s disclaimer of extra-con-
tractual representations was not, on its own,
enough to properly bar fraud claims. That,
however, was accomplished through the Ac-
knowledgement Clause and the integration
clause. Buyer expressly acknowledged in the
Acknowledgement Clause that Seller was
not ““making, directly or indirectly, any rep-
resentation or warranty” with respect to any
information it received in due diligence “un-
less such information [was] expressly includ-
ed in a representation and warranty” in the
Agreement.” Buyer, therefore, contractually
agreed to the exact “universe of information
on which [it] relied and did not rely when it
entered into the Agreement.”

In comparing the provisions from [AC
Search with those in ABRY, the court noted
that the ABRY Agreement contained ad-
ditional language in which Buyer released
Seller from liability with respect to Buyer’s
reliance on extra-contractual information
set forth in data rooms and management
presentations.”” Buyer in IAC Search argued
that because of this missing information, the
Acknowledgement Clause failed to meet

the standard to bar extra-contractual fraud
claims. Notwithstanding, the court held
that while the release language would have
certainly reinforced the limiting effect of
the anti-reliance clause, its omission is not
fatal; “the combined effect of the Buyer’s
Acknowledgement Clause and the integra-
tion clause...nonetheless add up...to a clear
anti-reliance clause to bar fraud claims based
on extra-contractual statements made dur-
ing due diligence.”* The court reasoned that
“the integration clause define[d] the uni-
verse of writings reflecting the terms of [the]
agreement, and the Buyer’s Acknowledge-
ment Clause explains in clear terms from the
perspective of the Buyer the universe of due
diligence information on which the Buyer
did and did not rely when it entered into the
Agreement.”*

Practical Considerations and
Drafting Points to Disclaim Extra-
Contractual Fraud Under Delaware
Law

Delaware law is clear—despite its strong
abhorrence of fraud, sophisticated parties
in commercial transactions are permitted to
negotiate and agree to the universe of docu-
ments, information, and representations re-
lied upon in entering into the Agreement. “A
party cannot promise...that it will not rely on
promises and representations outside of the
agreement and then shirk its own bargain...
"% To do so would sanction Buyer’s own
fraudulent conduct.”

However, to properly protect against
abuses of fraud, Delaware courts only up-
hold disclaimers of fraud based upon extra-
contractual statements and information if
Buyer clearly and unambiguously disclaims
reliance on the same or, in the alternative, af-
firmatively states what it relied upon in en-
tering into the Agreement. Absent this clear
and unambiguous language from Buyer,
Buyer may be deemed to preserve its abil-
ity to make an extra-contractual fraud claim.
Moreover, through Transdigm, Delaware
courts have at times required additional lan-
guage as to the accuracy or completeness
of information provided to disclaim fraud
based upon concealment or omission rather
than misstatements.*

Oftentimes, Sellers try to avoid extra-con-
tractual fraud claims through the use of ge-
neric integration or exclusive representations
clauses.”® While such clauses otherwise have
their purposes, it is clear that they do not
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properly disclaim extra-contractual fraud
claims under Delaware law as they are not
generally drafted from a Buyer’s perspective
and frequently lack (a) an acknowledgement
from Buyer that it is a sophisticated party
and that it had conducted its own indepen-
dent investigation; (b) a clear and unambigu-
ous disclaimer of reliance from Buyer of any
representation, warranty, statement or other
information or document of any kind other
than those representations and warranties
expressly provided in the Agreement; (c)
an express acknowledgement from Buyer
that the only representations and warran-
ties made by Seller are those contained in the
Agreement; and (d) an express disclaimer
of reliance on omissions as well as the accu-
racy or completeness of any representation,
warranty, statement, or other information or
document other than those representations
and warranties expressly provided in the
Agreement.

From a Buyer’s perspective, special atten-
tion should be given to these provisions early
in negotiations, particularly since recent
trends indicate that the use of anti-reliance
clauses is now relatively common.** A Buyer
agreeing to an anti-reliance clause should
be mindful of its potentially limiting effects
and must carefully scrutinize the representa-
tions and warranties contained in the Agree-
ment to ensure they capture those items that
Buyer truly relied upon in connection with
the transaction. Finally, if Buyer relies on any
representation or warranty contained in a
document or statement that may otherwise
fall outside of the Agreement, such docu-
ment or statement should be expressly listed
as something relied upon in the anti-reliance
clause.
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